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WHAT THE LEAGUE HAS DONE TO THE 
INTERNATIONAL COURT. 

Our readers are familiar with the fact that a com- 
mittee of jurists met at The Hague from June 
16 to July 24 last. They know that that committee of 
jurists recommended the establishment of a Permanent 
Court of International Justice. There was nothing 
new in this. A greater number of nations than are 
now represented in the League of Nations had agreed 
to such a proposal in 1907, indeed had drawn a definite 
draft convention relative to the creation of such a 
court, defining its constitution, its competency, and 
procedure, and including other provisions. The main 
contributions from this special committee of jurists 
were two in number; first, they submitted a plan for 
the selection of the judges; second, they provided for 
what is known as compulsory jurisdiction. The method 
for the selection of the judges submitted by the com- 
mittee of jurists has been approved and adopted by the 
League of Nations. That is an important step. It 
means the establishment of an International Court. 
The one difficulty which blocked the establishment of 
such a court in 1907 has thus been removed. None 
could begrudge the credit due to the League of Nations 
for making this step possible. But the League of Na- 
tions has eliminated that portion of the recommendation 
of the committee of jurists providing for compulsory 
submission of justiciable questions to an international 
court. 

A word about "compulsory" as used in this sense. 
It means simply that under the project as proposed, 
the nations would obligate themselves to submit certain 
questions to judicial settlement. When the twenty-six 
nations declared at the first Hague Conference in 1899 
that an "arbitration convention implies the engage- 
ment to submit loyally to the award," they were sub- 
scribing to the principle of obligatory arbitration. 
When the forty-four nations represented in the second 
Hague Conference similarly declared that "recourse to 
arbitration implies an engagement to submit in good 
faith to the award," they, too, were subscribing to the 
principle of obligatory arbitration. If the Eoot-Philli- 
more plan had been adopted in its entirety by the 
League of Nations it would have meant that questions 
of right based on contract or positive law as between 
nations would henceforth go to a court which would 
have the power to decide the issue in accordance with 
principles of law and equity. It would have meant that 
all issues as between states, issues involving interpre- 
tation of treaties and international law, the existence 
in fact of a breach of international obligation, repara- 



tion for the breach of the international obligation or 
of the interpretation of the sentences passed by the 
court in such cases, all such would by the very nature 
of the cases be within the jurisdiction of the court. 
In short, all cases of a legal nature involving such ques- 
tions would under the law mutually agreed upon, be 
referred for decision to such a court. The states would 
be compelled under the law to submit all such cases to 
the court of international justice. This is what men 
mean when they say "compulsory arbitration." It is 
the compulsion of law. Incidentally it is a compulsion 
much stronger and more effective than any compulsion 
of arms. It is the most fundamental hope of those who 
labor for that permanent peace which must rest upon 
justice. 

But the Assembly of the League of Nations has not 
seen fit to approve this principle of compulsory adjudi- 
cation. It has revised Article 34 of the project sub- 
mitted by the committee of jurists, with the effect that 
the court's competency is precisely where it was pro- 
posed it should be in Article 17 of the project of 1907 
for a judicial court of arbitration, which reads: "The 
judicial court of arbitration is competent to deal with 
all cases submitted to it, in virtue either of the general 
undertaking to have recourse to arbitration or of a 
special agreement." One of the ironies of the inter- 
national situation is that men willing to impose block- 
ades upon recalcitrant nations and to promise in ad- 
vance to use effective military force for the protection 
of the covenant of the League are unwilling to approve 
of this principle of the compulsion of law. Evidently 
the dominating members of the Assembly of the League 
of Nations are more fearful of the compulsion of law 
than they are of the compulsion of arms. Time and 
intelligence will change that. 

The hope, the great hope in the situation is that, 
while the court approved by the League of Nations at 
Geneva is simply a court of arbitration and not es- 
sentially a court of justice, the Council of the Assembly 
have given effect to the method of selecting the judges, 
and a court at least of arbitral justice is about to be 
set up. The steps toward the establishment of the real 
court of international justice backed by the compulsion 
of law will be taken one by one as the need becomes 
increasingly clear. Indeed, under the conditions agreed 
upon, any or all nations are at liberty to give compul- 
sory jurisdiction to the court in all matters upon which 
they may specially agree. So far, therefore, the court 
is a real accomplishment of the League. The history 
of the next generation is to be a process of supplanting 
the compulsion of guns with the compulsion of law. 



